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1.1 What’s Wrong with the Audiovisual Industries in Europe?

In mid-2015 the European Commission introduced the Digital Single Market (DSM) strategy, the principal goal of which was to remove obstacles to the free movement of digital products and services within the EU. One of the areas targeted by the strategy is better cross-border availability of cultural contents, which is often inhibited by geo-blocking (the restriction of access to Internet content based upon the user’s geographical location). Customers from Member States other than the Member State of the content provider are for example unable to purchase access to available digital libraries with audiovisual content. Until recently they were also denied access to pre-paid online video library if they crossed the borders of their home country where the purchase had been made. While the single internal market for the free movement of goods in the EU is predominantly working, the development of a digital single market – which would provide a wider and barrier-free supply of digital goods and services to EU citizens, regardless of their nationality or place of residence – remains an unrealized economic and political goal of the European Union. 

The Commission hopes that a digital single market will, among other things, improve the availability of European audiovisual works provided as part of online audiovisual services in the EU Member States. European audiovisual works do not travel easily beyond the country of their origin, not only in the context of classical film distribution or television broadcasting, but also in the context of on-demand audiovisual media services. The European Audiovisual Observatory found that in 2015, European films were available on TVOD platforms in 2.8 EU countries on average (and co-produced films in 3.6 Member States on average), while US films are available on TVOD platforms in 6.8 EU countries on average (Grece 2016, 12). The low exports of European audiovisual works concern mainly smaller countries (Grece 2017, 15).[footnoteRef:1] [1:  See also Petr Szczepanik’s chapter xxx.] 


The Commission considers geo-blocking to be one of the main causes of the fragmentation of the European digital market with cultural content, as it divides the EU national markets with virtual barriers (European Commission 2015a). Cultural contents are copyrighted works of authorship. Copyright is, nonetheless, territorial in the EU, and every Member State has its own copyright law applicable to the territory of the relevant country. Works of authorship are consequently protected in the EU by 28 national copyright laws. The territorial fragmentation of copyright is reflected in the territorial fragmentation of the licensing and business practices of the audiovisual industry. Producers sell the rights to audiovisual works, in most cases, in the form of monoterritorial licenses to local distributors operating in the relevant State. Geo-blocking is a technical means employed to ensure the owner of a territorial licence makes the work available only to consumers within the licensed territory. 

Another reason why there is no pan-European digital audiovisual market is, as the Commission holds, the complicated rights clearance process. Films are distributed within a territory mostly on a sequential basis. This means that a film reaches the audience through gradually opening release windows (theatres, pay-TV, DVD, VOD, FTA TV). The order of the channels is determined by the highest marginal income generated in the shortest possible time.[footnoteRef:2] Providers of on-demand video services (VOD) wishing to deliver a film to a larger number of EU countries, therefore, mostly have to clear digital distribution rights for each country separately, i.e. they need to purchase territorial licenses from local distributors. The Commission warns that this increases both the information costs of identifying the relevant transactional actor and the transaction costs related to high number of transactions and transactional actors (European Commission 2016, 52–55). [2:  In some European countries, such as France, is the media chronology determined even by the law.] 


