Příloha č. 3: Vzorek textu
2. A preliminary methodological consideration

[bookmark: _GoBack]Contrary to what its name seems to suggest, applied ethics cannot be conducted by simply applying general moral rules to a particular field: it is not possible to derive concrete moral rules for, e.g., the access to audio-visual online content from a general normative-ethical theory (utilitarianism, deontology, etc.). It seems that there are some moral judgments and some moral intuitions in which almost all people agree: think about a norm that generally obligates us to do what we can without harming ourselves or other third people to save a small child from drowning. We think that it can plausibly be assumed that nearly everyone who knows the meaning of the English word “morality” (or that of a semantic equivalent in another natural language, e. g. the Czech word “mravnost” or the German word “Moral”) would have the deep-rooted moral intuition that this is a moral norm and that following such a rule is a morally required or morally right action. However, such a far-reaching consensus of almost all morally judging people exists only with regard to very clear cases which are rarely found in situations in which a moral judgment is required. This consensus does not exist with regard to the validity of moral theories. Thus, there are no normative-ethical theories that are so uncontroversial and based on such a broad consensus that one could make them the basis for the ethical assessment of geo-blocking. Moreover, given the considerable complexity of such a specific phenomenon as geo-blocking of digital content in audio-visual sector, there is no moral theory that would allow us to directly derive concrete moral rules for the regulation of online access to audio-visual content. Any derivation of such rules from a general moral theory would rather require a multitude of normative and empirical additional assumptions, which might be themselves highly controversial-if they are not even impossible to arrive at.

We therefore choose a different approach. Our ethical analysis will be based on four meta-ethical presuppositions. It is not possible to justify them in detail here; however, there is a very broad consensus on the first two in normative ethics, and the third one is made in order to keep our analysis as free as possible from normative partisanship whereas the fourth can be derived directly from the first. First, a moral point of view is characterized by impartiality and by the fair consideration of all legitimate claims and interests (e.g., Hume, 1751; M. G. Singer, 1961; Habermas, 1983, 75f.; Hoerster, 2008, 13-19; Beauchamp/Childress, 2013). Second, an ethical analysis must always bear in mind that each acting person is morally required to avoid violating anyone’s moral rights without sufficient justification (see, instead of many, Gert, 1998, 150-153).[footnoteRef:1] Third, all relevant claims and interests of stakeholders whose satisfaction does not violate anyone’s moral rights without sufficient justification should count as legitimate and must therefore be taken into account. Fourth, when there is a conflict between the legitimate claims and/or interests of different stakeholders—and also when different moral rules that seem worth considering in order to regulate such a conflict of interests –, the conflicting claims, interests or rules must be weighed against each other from a moral point of view. The weighting procedure is governed by the following rules: a) the judgement has to be made from an impartial point of view; b) no morally preferable alternative action is available; c) there are good reasons to act on the overriding norm; d) negative consequences caused by the violation of the weaker moral norm will be minimized; e) there is a realistic prospect of achieving the moral objective justifying the infringement of the weaker norm.[footnoteRef:2] The result of the assessment should then be made more precise with regard to the respective domain by specifying conditions that have to be satisfied if particular norms are to be considered morally justified. As a result of the ethical analysis, it should then be possible to indicate whether and, if so, under what conditions geo-blocking should be legally permissible. [1:  We do not use the term “moral right” in the sense the copyright of anglophone countries uses it to denote the moral rights of an author. Rather, we speak of a moral right in the sense in which normative ethics does so: “A moral right” in the sense in which we use the term is a non-legally positive right of an individual or a group that can be justified from a moral point of view.]  [2:  See Beauchamp, T. & Childress, J. (2013). Principles of Biomedical Ethics. Oxford: Oxford University Press, p. 23.] 


Against the background of these four basic assumptions, we proceed as follows: First, we differentiate between two types of geo-blocking and discuss a recent attempt by the European Commission to remove digital barriers preventing the creation of the digital single market in the EU (3), which, however, have not led to a substantial legal restriction of geo-blocking of audio-visual content. We then identify the prevalent interests as well as the most important moral rights of stakeholders involved in the conflict regarding the online access to audio-visual content and examine whether geo-blocking of audio-visual online content violates moral rights, and if so, whether this violation is sufficiently justified or not (4). We will summarize the results of our analysis by stating five principles of a domain-specific ethics of access to audio-visual online content which, although they are won against the background of the specific situation of the European audio-visual markets, can also be projected onto markets and societies that are characterized by similar structural characteristics. These principles can best be understood as the result of an attempt to protect the moral rights of the persons concerned in the best possible way and to give fair consideration to the legitimate claims and interests of the relevant interest groups (5).

3. Ending geo-blocking in the EU? The failed attempt by the European Commission

Territorial market fragmentation based on second-generation DRM has been a fundamental mechanism of the business models of cultural industries (especially the film industry) since the 1990s. Geo-blocking is the most recent form of territorial fragmentation of the online market. There are two types of geo-blocking within the business models of cultural industries (Hoffman, 2016). The first is based on contractual agreements between right holders and distributors of a work, such as providers of on-demand video services. The second type of geo-blocking is related to the territoriality of copyright. It results from the territorial limitations of the scope of distribution licenses. According to the prevalent statutory interpretation, the act of communicating the copyrighted work to the public online is subject to the country of reception principle, in compliance with the Bogsch theory accepted in the 1980s (Bogsch, 1958).[footnoteRef:3] This means that the right needs to be settled for all territories where the work is communicated to the public over the Internet, namely where the online service is available. Any access from a territory for which the online service provider does not have a license must therefore be blocked, in accordance with this interpretation of the law.  [3:  According to this theory the act of communication of a work to the public by means of satellite broadcasting takes place both where signals are emitted and where they are capable of being received. Applying this theory to the communication to the public right by means of Internet means that the rights need to be settled for all territories in which the work is communicated to the public also by means of the Internet. If the provider of a video on demand service lacks a license for a particular territory, all access from this territory to the service needs to be blocked.] 


